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7KH FRXUW LQ 'XQFDQ DOVR QRWHG WKDW WKH (LJKWK &LUFXLW RULJLQDOO\

XWLOL]HG :DGH WR UHDFK D SRVLWLRQ LQ DFFRUGDQFH ZLWK WKH )LUVW� 6HFRQG�
7KLUG� )RXUWK� 6HYHQWK� 1LQWK DQG 7HQWK &LUFXLWV� VHH 8QLWHG 6WDWHV Y�

5RPVH\ ��� )��G ���� ��� ��WK &LU� ����� �KROGLQJ GLVWULFW FRXUWV PD\
UHYLHZ D SURVHFXWRU¶V UHIXVDO WR ILOH D PRWLRQ IRU VXEVWDQWLDO DVVLVWDQFH
DQG JUDQW UHOLHI LI WKH UHIXVDO LV EDVHG RQ DQ XQFRQVWLWXWLRQDO PRWLYH VXFK
DV UDFH RU UHOLJLRQ� RU LV QRW UDWLRQDOO\ UHODWHG WR DQ\ OHJLWLPDWH
JRYHUQPHQW HQG�� +RZHYHU� WKH (LJKWK &LUFXLW UHFHQWO\ DSSHDUV WR KDYH
DOWHUHG WKH ³UDWLRQDOO\ UHODWHG WR D OHJLWLPDWH JRYHUQPHQW HQG´ WHVW WR D
³UHIXVDO ZDV LUUDWLRQDO´ WHVW� ZKLFK SURKLELWV WKH JRYHUQPHQW IURP EDVLQJ
LWV GHFLVLRQ ZKHWKHU WR ILOH D VXEVWDQWLDO DVVLVWDQFH PRWLRQ ³RQ IDFWRUV
RWKHU WKDQ WKH VXEVWDQWLDO DVVLVWDQFH SURYLGHG E\ WKH GHIHQGDQW�´ 8QLWHG

6WDWHV Y� $Q]DORQH� ��� )��G ���� ��� ��WK &LU��� YDFDWHG 	 UHK
J HQ EDQF

JUDQWHG� ��� )��G ��� ��WK &LU��� UHLQVWDWHG 	 UHK
J HQ EDQF GHQLHG� ���
)��G ���� ��WK &LU� ����� �TXRWDWLRQ PDUNV RPLWWHG��
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7KH 3UHVHQWHQFH ,QYHVWLJDWLRQ 5HSRUW UHFRPPHQGHG D VHQWHQFLQJ

UDQJH RI ������� PRQWKV� EDVHG RQ D WRWDO RIIHQVH OHYHO RI �� DQG D
FULPLQDO KLVWRU\ FDWHJRU\ RI 9,� $W VHQWHQFLQJ� +DZNLQV REMHFWHG WR WKH
3UHVHQWHQFH ,QYHVWLJDWLRQ 5HSRUW¶V UHFRPPHQGDWLRQ RI D � SRLQW
HQKDQFHPHQW WR KLV RIIHQVH OHYHO XQGHU 8�6�6�*� � �%����F� IRU EHLQJ DQ
RUJDQL]HU LQ WKH RIIHQVH� 7KH $86$ GLG QRW REMHFW WR +DZNLQV¶V
DUJXPHQW DQG VWDWHG KH ZRXOG QRW REMHFW WR WKH GLVWULFW FRXUW¶V GHFLVLRQ WR
QRW DSSO\ WKH HQKDQFHPHQW� 7KH GLVWULFW FRXUW DJUHHG ZLWK +DZNLQV�
WKHUHE\ UHGXFLQJ +DZNLQV¶V WRWDO RIIHQVH OHYHO WR ��� ZKLFK SURGXFHG D
VHQWHQFLQJ UDQJH RI ��� WR ��� PRQWKV� WKH GLVWULFW FRXUW DOVR VWDWHG WKDW
LW ZDV VHQWHQFLQJ +DZNLQV WR WKH ORZHU HQG RI WKH UDQJH ³GXH WR KLV DJH
>�� \HDUV DW WKH WLPH RI VHQWHQFLQJ@ DQG GXH WR KLV FRRSHUDWLRQ KHUH WKDW
KH KDV JLYHQ DQG GXH WR ZKDW WKLV &RXUW EHOLHYHG LV D VHQVH RI FRQWULWHQHVV
RQ KLV SDUW � � � �´
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$FFRUGLQJ WR WKH 6XSUHPH&RXUW¶V GRFNHW VKHHW� 1R� ��������� WKH

JRYHUQPHQW ILOHG D ZDLYHU RI ULJKW WR UHVSRQG RQ -XQH ��� ����� 7KH
SHWLWLRQ ZDV GLVWULEXWHG IRU FRQIHUHQFH RQ 6HSWHPEHU ��� ����� DQG
GHQLHG RQ 2FWREHU �� ����� 7KH SHWLWLRQ IUDPHG TXHVWLRQ SUHVHQWHG IRU
UHYLHZ DV IROORZV� ³:KHWKHU WKH 8QLWHG 6WDWHV &RXUW RI $SSHDOV� 7HQWK
&LUFXLW� DSSOLHG WKH FRUUHFW VWDQGDUG RI UHYLHZ� FRQWUDU\ WR WKLV &RXUW¶V
RSLQLRQ LQ .RRQ Y� 8QLWHG 6WDWHV� RI WKH 'LVWULFW &RXUW¶V ILQGLQJV RI IDFW
DQG GRZQZDUG GHSDUWXUH IRU VXEVWDQWLDO DVVLVWDQFH�´ 6HH EULHI IRU
3HWLWLRQHU LQ 'XQFDQ Y� 8QLWHG 6WDWHV� �������� DW LL� $ UHYLHZ RI WKH
SHWLWLRQ UHYHDOV WKDW WKH LVVXH SUHVHQWHG ZDV ZKHWKHU WKH 7HQWK &LUFXLW
HUUHG LQ ILQGLQJ WKDW WKH JRYHUQPHQW¶V UHDVRQV IRU QRW VHHNLQJ D GHSDUWXUH
ZHUH UDWLRQDOO\ UHODWHG WR D OHJLWLPDWH JRYHUQPHQW HQG RU RIIHUHG LWV RZQ
UHDVRQV IRU MXVWLI\LQJ WKH JRYHUQPHQW¶V DFWLRQV� SDUWLFXODUO\ EHFDXVH WKH
GLVWULFW FRXUW JUDQWHG 'XQFDQ¶V PRWLRQ IRU GRZQZDUG GHSDUWXUH IRU
VXEVWDQWLDO DVVLVWDQFH� 7KXV� WKH ZD\ LQ ZKLFK WKH FDVH ZDV SUHVHQWHG WR
WKH 6XSUHPH &RXUW GLG QRW KLJKOLJKW WKH &LUFXLW VSOLW RQ WKH LPSDFW DQG
LQWHUSUHWDWLRQ RI :DGH�
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:KLOH +DZNLQV DUJXHV WKDW WKH JRYHUQPHQW KDG EDUJDLQHG DZD\ LWV

GLVFUHWLRQ� WKH IROORZLQJ SODLQ ODQJXDJH RI WKH SOHD DJUHHPHQW VD\V
RWKHUZLVH� DV WKH GLVWULFW FRXUW FRUUHFWO\ QRWHG� ³7KH SDUWLHV DJUHH WKDW WKH
GHWHUPLQDWLRQ RI ZKHWKHU GHIHQGDQW¶V FRQGXFW ULVHV WR WKH OHYHO RI
³VXEVWDQWLDO DVVLVWDQFH´ ZLOO OLH ZLWK WKH 8QLWHG 6WDWHV LQ LWV VROH
GLVFUHWLRQ� 7KH SDUWLHV DOVR DJUHH WKDW WKH GHFLVLRQ RI KRZ PXFK RI D
GRZQZDUG GHSDUWXUH WR UHFRPPHQG� LI DQ\� ZLOO OLH ZLWK WKH 8QLWHG 6WDWHV
DQG LWV VROH GLVFUHWLRQ�´
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XQFRQVWLWXWLRQDO PRWLYH RU EDG IDLWK SUHFLSLWDWHG WKH JRYHUQPHQW¶V

GHWHUPLQDWLRQ� ,Q -RKQVRQ� WKH GLVWULFW FRXUW FRQGXFWHG DQ HYLGHQWLDU\
KHDULQJ WR GHWHUPLQH ZKHWKHU WKH JRYHUQPHQW DFWHG LQ EDG IDLWK RU EDVHG
RQ XQFRQVWLWXWLRQDO PRWLYHV LQ UHIXVLQJ WR ILOH D PRWLRQ IRU GRZQZDUG
GHSDUWXUH� 7KH -RKQVRQ SDQHO DIILUPHG WKH GHFLVLRQ RI WKH GLVWULFW FRXUW
DQG� LQ VR GRLQJ� UHYLHZHG WKH JRYHUQPHQW¶V SURIIHUHG UHDVRQV IRU
UHIXVLQJ WR ILOH D PRWLRQ IRU GRZQZDUG GHSDUWXUH IRU EDG IDLWK RU
XQFRQVWLWXWLRQDO PRWLYH� ,QGHHG� WKH RSLQLRQ LQ -RKQVRQ DSSHDUV WR
FRQIOLFW ZLWK 0RRUH LQDVPXFK DV LW FRQWHPSODWHV EDG IDLWK UHYLHZ RI WKH
JRYHUQPHQW¶V GHFLVLRQ�
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:HQRWH WKDW QRWZLWKVWDQGLQJZKDW ZH EHOLHYH WR EH WKH FXUUHQW VWDWH

RI WKH ODZ LQ WKLV &LUFXLW� WKHUH LV VRPH VXSSRUW IRU WKLV LQWHUSUHWDWLRQ RI
:DGH LQ ODQJXDJH LQ SULRU SDQHO RSLQLRQV� ,Q 6XOOLYDQ Y� 8QLWHG 6WDWHV� ��
)��G ���� ��� ��WK &LU� ����� WKH SDQHO UHOLHG RQ8QLWHG 6WDWHV Y� %DJQROL�
VXSUD� WR GHQ\ GHIHQGDQW UHOLHI EHFDXVH KH IDLOHG WR ³LGHQWLI\ DQ\
XQFRQVWLWXWLRQDO LQILUPLW\´ IRU WKH JRYHUQPHQW¶V UHIXVDO WR ILOH D PRWLRQ
IRU GRZQZDUG GHSDUWXUH DQG DOVR VWDWHG� ³7KH JRYHUQPHQW¶V VWDWHG
UHDVRQV IRU UHIXVLQJ WRPRWLRQ WKH GLVWULFW FRXUW IRU D GRZQZDUG GHSDUWXUH�
L�H� GHIHQGDQWV¶V LQIRUPDWLRQ GLG QRW DPRXQW WR µVXEVWDQWLDO DVVLVWDQFH�¶
ZDV D UDWLRQDO DQG DFFHSWDEOH UHDVRQ IRU WKH JRYHUQPHQW WR UHIXVH WR
UHTXHVW D GRZQZDUG GHSDUWXUH�´ ,Q 8QLWHG 6WDWHV Y� :LOOLDPV� �� )��G
���� ��� ��WK &LU� ������ WKH SDQHO UHOLHG RQ %DJQROL DQG 6XOOLYDQ WR GHQ\
UHOLHI EDVHG RQ QR HYLGHQFH WKDW WKH JRYHUQPHQW¶V UHIXVDO ZDV EDVHG RQ
XQFRQVWLWXWLRQDOPRWLYHV� EXW DOVR DGGHG� FLWLQJ:DGH� WKDW WKH ³GHIHQGDQW
KDV IDLOHG WR VKRZ WKDW WKH JRYHUQPHQW¶V µUHIXVDO WR PRYH ZDV QRW
UDWLRQDOO\ UHODWHG WR DQ\ OHJLWLPDWH *RYHUQPHQW HQG�¶´ 0RVW UHFHQWO\� LQ
8QLWHG 6WDWHV Y� -RKQVRQ� 1R� �������� ����:/������� DW 

� ��WK &LU�
-DQ� ��� ����� �XQSXEOLVKHG� WKH SDQHO FLWHG %HQMDPLQ DV D EDVLV IRU
GHQ\LQJ WKH GHIHQGDQW UHOLHI� EXW DOVR VWDWHG� UHO\LQJ RQ :DGH� WKDW�
³>Z@KHUH� KRZHYHU� VROH GLVFUHWLRQ ZKHWKHU WR PDNH VXFK D PRWLRQ LV
UHVHUYHG WR WKH SURVHFXWLRQ� D GLVWULFW FRXUW¶V RYHUVLJKW RI WKH GHFLVLRQ LV
OLPLWHG WR VLWXDWLRQV LQ ZKLFK GHIHQGDQWV FDQ GHPRQVWUDWH WKDW DQ
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VHYHUDO RWKHU SDQHOV KDYH UHOLHG RQ %HQMDPLQ¶V LQWHUSUHWDWLRQ RI:DGH WR
EDU UHYLHZ RI WKH JRYHUQPHQW¶V UHIXVDO WR ILOH D PRWLRQ IRU GRZQZDUG
GHSDUWXUH DEVHQW D VKRZLQJ WKDW WKH UHIXVDO ZDV EDVHG RQ XQFRQVWLWXWLRQDO
FRQVLGHUDWLRQV� 6HH 8QLWHG 6WDWHV Y� /XFDV� 1R� �������� ���� :/
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7KH FLWHG SRUWLRQ RI WKH JRYHUQPHQW¶V EULHI UHDGV�

7KLV &RXUW KDV QHYHU KHOG WKDW ³DUELWUDULQHVV´ LV D EDVLV RQ
ZKLFK WR FKDOOHQJH DQ H[HUFLVH RI SURVHFXWRULDO GLVFUHWLRQ� 7R
EH VXUH� WKH &RXUW KDV VDLG WKDW D SURVHFXWRU¶V H[HUFLVH RI
GLVFUHWLRQ ³PD\ QRW EH GHOLEHUDWHO\ EDVHG XSRQ DQ XQMXVWLILDEOH
VWDQGDUG VXFK DV UDFH� UHOLJLRQ� RU RWKHU DUELWUDU\ FODVVLILFDWLRQ´
:D\WH Y� 8QLWHG 6WDWHV� ���8�6� DW ���� TXRWLQJ %RUGHUQNLUFKHU
Y� +D\HV� ��� 8�6� DW ���� TXRWLQJ LQ WXUQ� 2\OHU Y� %ROHV� ���
8�6� DW ���� 7R WKH H[WHQW WKDW WKH &RXUW LQWHQGHG LWV UHIHUHQFH
WR ³RWKHU DUELWUDU\ FODVVLILFDWLRQV´ WR H[WHQG EH\RQG
FRQVWLWXWLRQDOO\ VXVSHFW FODVVLILFDWLRQV VXFK DV UDFH DQG UHOLJLRQ�
WKH UHIHUHQFH FDQ DSSO\ RQO\ WR WKH KLJKO\ XQOLNHO\ FDVH LQ ZKLFK
WKH SURVHFXWRU FODVVLILHV GHIHQGDQWV DFFRUGLQJ WR IDFWRUV WKDW DUH
QRW UDWLRQDOO\ UHODWHG WR ZKHWKHU WKH\ UHQGHUHG VXEVWDQWLDO
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DVVLVWDQFH� 6HH 1HZ 2UOHDQV Y� 'XNHV� ��� 8�6� ���� ���

������� $EVHQW HYLGHQFH RI VXFK DQ LUUDWLRQDO FODVVLILFDWLRQ�

KRZHYHU� D GHIHQGDQW¶V DOOHJDWLRQ WKDW KH SURYLGHG XVHIXO

DVVLVWDQFH WR WKH JRYHUQPHQW LV QRW VXIILFLHQW WR ZDUUDQW MXGLFLDO

UHYLHZ RI WKH SURVHFXWRU¶V GHFLVLRQ QRW WR PRYH IRU D GRZQZDUG

GHSDUWXUH� ,I FRQVWLWXWLRQDOO\ FRJQL]DEOH ³DUELWUDULQHVV´ ZHUH

XQGHUVWRRG WR PHDQ VLPSO\ WKH WUHDWPHQW RI RQH GHIHQGDQW

GLIIHUHQWO\ IURP RWKHUV VLPLODUO\ VLWXDWHG� YLUWXDOO\ DQ\ FODLP RI

³HUURU´ LQ WKH JRYHUQPHQW¶V UHIXVDO WR ILOH D VXEVWDQWLDO

DVVLVWDQFH PRWLRQ ZRXOG EH VXEMHFW WR MXGLFLDO UHYLHZ�
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